CITY OF NEWPORT BEACH
HEARING OFFICER STAFF REPORT
May 30, 2013

Agenda Item No. 1

TO: Judge John C. Woolley, Hearing Officer

SUBJECT: Bakman Residence - Reasonable Accommodation (PA2011-118)
219 Diamond Avenue
e Reasonable Accommodation No. RA2011-002

APPLICANT: Jane Bakman, Property Owner

PLANNER: Javier S. Garcia AICP, Senior Planner
(949) 644-3206, jgarcia@newportbeachca.gov

PROJECT SUMMARY

A Reasonable Accommodation application for relief from the requirements of Newport
Beach Municipal Code (NBMC) Section 20.18.030 (Residential Districts: Land use
Regulations) to allow an addition to an existing duplex that will exceed the permitted
floor area specified by the R-BI District Development Regulations. The application also
includes a variance to exceed the maximum floor area, but this is not under
consideration by the Hearing Officer.

RECOMMENDATION

Staff recommends the Hearing Officer conduct a public hearing, receive testimony from
the applicant, the City staff, and members of the public. At the conclusion of the public
hearing, it is recommended that the Hearing Officer:

1. Adopt the attached Resolution (Attachment No. 1) denying Reasonable
Accommodation No. RA2011-002.

INTRODUCTION

Project Setting

The subject property is located at 219 Diamond Avenue. The property is zoned R-BI
(Two-Unit Residential, Balboa Island) and is developed with a two-story duplex with an
attached two-car garage. Surrounding properties include single- and two-unit residential
uses. The first floor unit consists of a bedroom, bathroom, kitchen, and living/dining
room. The second floor unit consists of four bedrooms, two bathrooms, kitchen, and
living room. The total square footage of the duplex is 2,660 square feet. However, the
structure is undergoing a remodel that will result in a net addition of 246 square feet for
a total of 2,906 square feet.
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Project Description

The applicant is seeking additional floor area that will exceed the permitted floor area
specified by the R-BI District Development Regulations to serve a disabled person that
will reside on the property. In compliance with Federal and State fair housing laws,
Section 20.52.070 of the Zoning Code provides for reasonable accommodations in the
City’s zoning and land use regulations, policies, and practices when needed to provide
an individual with any disability an equal opportunity to use and enjoy a dwelling.

The proposed project would remove the existing ground floor bedroom and bathroom to
enlarge the dining room and kitchen. The existing breezeway located between the
dwelling and the garage would be enclosed to accommodate a new bathroom and
adjacent storage area. Interior changes are also proposed to increase the size of the
living room. The project was originally proposed to occur as two phases, however,
construction requirements have caused the project to be combined into a single project.
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Section 20.18.030 of the NBMC, Table 2-3, establishes a Floor Area Limit of 1.5 times
the buildable area plus 200 square feet (for garage space) for the subject property,
which calculates out to 2,720 square feet. The proposed addition of 246 square feet
brings the total floor area of the building to approximately 1.68 times the buildable area
or 2,906 square feet. This exceeds the allowable floor area by 186 square feet (2,906
sq. ft. proposed, minus 2,720 sq. ft. allowed = 186 sq. ft.).

DISCUSSION

Analysis

In compliance with Federal and State fair housing laws, reasonable accommodations in
the City’s zoning and land use regulations, policies, and practices are permitted to provide
an individual with any disability an equal opportunity to use and enjoy a dwelling.

The applicant contends that the additional square footage is needed to locate a
convenient bathroom on the ground floor. A physician’s letter (Attachment No. 3) has
been provided by the applicant supporting this claim and the need for convenient
bathroom access. The statement of the physician asks for “a manageable living
environment that suits her handicaps/disabilities.” The accommodation expressed by
the physician indicates it is “medically necessary that ...an accessible downstairs
bathroom and an easily accessible storage space” be provided within close proximity of
the living area of the lower floor.”

The issue at hand is whether the requested accommodation is necessary to provide one
or more individuals with a disability an equal opportunity to use and enjoy a dwelling. A
ground floor bathroom is depicted on the existing floor plan. The physician’s statement
does not establish any particular minimum size for the bathroom or the storage area,
nor does it state these amenities should be handicap accessible. No evidence has been
submitted that indicates why the current ground floor bathroom cannot accommodate
the needs of the disabled person or why the objectives of the applicant cannot be
achieved and remain within the development standards, including floor area limits.

Required Findings

The Hearing Officer is designated to approve, conditionally approve, or deny all
applications for a reasonable accommodation. Section 20.52.070 (D)(2) requires that all
of the following findings be made in order to approve the reasonable accommodation:

1. That the requested accommodation is requested by or on the behalf of one
or more individuals with a disability protected under the Fair Housing
Laws.

2. That the requested accommodation is necessary to provide one or more
individuals with a disability an equal opportunity to use and enjoy a
dwelling.
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3. That the requested accommodation will not impose an undue financial or
administrative burden on the City as “undue financial or administrative
burden” is defined in Fair Housing Laws and interpretive case law.

4, That the requested accommodation will not result in a fundamental
alteration in the nature of the City’s zoning program, as “fundamental
alteration” is defined in Fair Housing Laws and interpretive case law.

5. That the requested accommodation will not, under the specific facts of the
case, result in a direct threat to the health or safety of other individuals or
substantial physical damage to the property of others.

Upon review of the application, staff concludes that Findings 1, 3, 4, and 5 can be
made. However, the fact that there is an existing ground floor bathroom raises the
question of whether the requested relocation of the bathroom and the addition of the
storage area are necessary to provide the disabled person equal opportunity to use and
enjoy the dwelling.

Factors for Consideration

NBMC Section 20.52.070 (D-3) allows the Hearing Officer to consider the following
factors in determining whether the requested accommodation is necessary to provide
the disabled individual an equal opportunity to use and enjoy a dwelling:

A. Whether the requested accommodation will affirmatively enhance the quality of
life of one or more individuals with a disability.

If the requested accommodation is granted, the disabled person will be able to access
a new ground-level bathroom, which the applicant claims would enhance their quality of
life. However, this access is currently provided by the existing ground floor bathroom.
Any modifications necessary to make the existing bathroom accessible can be
accommodated within the existing floor area. Furthermore, the proposed 189-square-
foot breezeway addition proposed is in excess of that necessary to provide an
accessible bathroom and therefore could be reduced.

B. Whether the individual or individuals with a disability will be denied an equal
opportunity to enjoy the housing type of their choice absent the accommodation.

As stated above, the existing ground-level bathroom could be utilized as-is or modified,
if necessary, to provide access to the disabled person within the existing floor area limit.
Therefore, denying the accommodation would not deny the disabled person equal
opportunity to enjoy the housing type of choice.

C. In the case of a residential care facility, whether the requested accommodation is
necessary to make facilities of a similar nature or operation economically viable
in light of the particularities of the relevant market and market participants.
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D. In the case of a residential care facility, whether the existing supply of facilities of
a similar nature and operation in the community is sufficient to provide individuals
with a disability an equal opportunity to live in a residential setting.

The proposed use of the property is a two-unit residential building and not as a
residential care facility.

With consideration of these factors, staff has determined that the requested
accommodation is not necessary to provide the disabled individual an equal opportunity
to use and enjoy a dwelling. The justification presented does not support the proposed
size and location of the additions that are the subject of the accommodation request. As
Finding No. 2 cannot be made, staff recommends that the request for reasonable
accommodation be denied since there is adequate area available within the building to
accommodate the person intended and not exceed the floor area limitations of the
Zoning District.

Alternatives

1. The Hearing Officer may approve alternative reasonable accommodations that
provide an equivalent level of benefit to the applicant. In this case, the requested
increase in floor area could be reduced to the minimum necessary to
accommodate the medical needs of the disabled person.

2. The Hearing Officer may approve the floor area as requested based on the
testimony presented at the hearing, his review of the application, and other
supporting information.

Environmental Review

This activity has been determined to be categorically exempt under the requirements of
the California Environmental Quality Act under Class 1 (Existing Facilities). This class of
projects has been determined not to have a significant effect on the environment and is
exempt from the provisions of CEQA. This activity is also covered by the general rule
that CEQA applies only to projects that have the potential for causing a significant effect
on the environment (Section 15061(b)(3) of the CEQA Guidelines).

Public Notice

Notice of this hearing was published in the Daily Pilot, mailed to property owners and
occupants within 300 feet of the property and posted at the site a minimum of 10 days in
advance of this hearing consistent with the Municipal Code. Additionally, the item
appeared upon the agenda for this meeting which was posted at City Hall and on the
City website.
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Draft Resolution for Denial

Applicant Correspondence

Physician’s letter (CONFIDENTIAL, available only to the Hearing Officer)
Site Photographs

Revised and Original Project Plans
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RESOLUTION NO. HO2013-###

A RESOLUTION OF THE HEARING OFFICER OF THE CITY
OF NEWPORT BEACH DENYING REASONABLE
ACCOMMODATION NO. RA2011-002 FOR ADDITIONS TO
AN EXISTING TWO-UNIT RESIDENTIAL STRUCTURE TO
ACCOMMODATE A DISABLED PERSON, LOCATED AT
219 DIAMOND AVENUE (PA2011-118)

THE HEARING OFFICER FOR THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

Chapter 20.52 of the Newport Beach Municipal Code (NBMC) sets forth a process
to provide reasonable accommodations in the City’s zoning and land use
regulations, policies, and practices when needed to provide an individual with a
disability an equal opportunity to use and enjoy a dwelling.

An application was filed by Jane Bakman, property owner, with respect to property
located at 219 Diamond Avenue, and legally described as Lot 28, Block 10, Section
Three, Balboa Island Tract, requesting accommodation from the requirements of
Newport Beach Municipal Code (NBMC) Section 20.18.030, (Residential Zoning
Districts Land Uses and Permit Requirements) to allow additions and alterations to
an existing two-unit dwelling in excess of the floor area limit.

The subject property is located in the R-Bl (Two-Unit Residential, Balboa Island)
Zoning District.

A public hearing was held on May 30, 2013, in the Balboa Island Conference Room,
100 Civic Center Drive, Newport Beach, California. A notice of time, place and
purpose of the meeting was given in accordance with the NBMC and other
applicable laws. Evidence, both written and oral, was presented and considered at
this meeting.

The hearing was presided over by Hon. John C. Woolley, retired Judge (California
Superior Court, Orange County), Hearing Officer for the City of Newport Beach.
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SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

This project has been determined to be categorically exempt under the requirements of
the California Environmental Quality Act (CEQA) under Class 1 (Existing Facilities).
This class of projects has been determined not to have a significant effect on the
environment and is exempt from the provisions of CEQA. This activity is also covered
by the general rule that CEQA applies only to projects that have the potential for
causing a significant effect on the environment (Section 15061(b)(3) of the CEQA
Guidelines. It can be seen with certainty that there is no possibility that this activity will
have a significant effect on the environment and therefore it is not subject to CEQA.

SECTION 3. FINDINGS.

In accordance with Section 20.52.070 (D.2) of the Newport Beach Municipal Code, all of
the following findings must be made in order to approve a reasonable accommodation:

1. Required Finding: The requested accommodation is requested by or on the
behalf of one or more individuals with a disability protected under the Fair
Housing Laws.

Facts in Support of Finding: The applicant submitted a statement signed under penalty
of perjury that the property will be occupied by a person with a disability and requires
accommodation.

2. Required Finding: The requested accommodation is necessary to provide
one or more individuals with a disability an equal opportunity to use and
enjoy a dwelling.

Facts Do Not Support the Finding:

1. An accessible bathroom is currently provided by the existing ground floor
bathroom. Any modifications necessary to make the existing bathroom
accessible can be accommodated within the existing permitted floor area.

2. The proposed 189-square-foot breezeway addition proposed is in excess of that
necessary to provide an accessible bathroom.

3. With consideration of the factors provided by NBMC Section 20.52.070 (D-3), the
requested accommodation is not necessary to provide the disabled individual an
equal opportunity to use and enjoy a dwelling. The justification presented does
not support the proposed size and location of the additions that are the subject of
the accommodation request.
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3. Required Finding: That the requested accommodation will not impose an
undue financial or administrative burden on the City as “undue financial or
administrative burden” is defined in Fair Housing Laws and interpretive
case law.

Facts in Support of Finding: Allowing the construction of additions to the dwelling unit
would not impose an undue financial or administrative burden on the City. The
administrate costs of processing the building permit will be offset by normal building
permit fees.

4, Required Finding: That the requested accommodation will not result in a
fundamental alteration in the nature of a City program, as “fundamental
alteration” is defined in Fair Housing Laws and interpretive case law.

Facts in Support Finding:

a. The proposed floor area is consistent with surrounding residential properties with
similar sized structures which may also exceed allowed floor area. The request to
exceed the floor area is not related to the use of the property, which remains
residential. The mass and bulk of the proposed structure will be within the
perimeter of the existing building footprint and will not be discernibly abrupt in
scale from the surrounding structures which may comply with the floor area
limitations.

b. The proposed additional square footage would not intensify the existing two-unit
residential use. Therefore, the increase in floor area would have no affect on
traffic or parking in the vicinity; although the property is nonconforming with
regard to parking since it only provides one parking space per dwelling unit.

C. The increase in floor area would not conflict with the existing residential uses on
site or in the neighborhood.

d. There is no intention to operate the dwelling as a residential care facility. Thus,
the granting of the reasonable accommodation request will not create an
institutionalized environment.

5. Finding: The requested accommodation will not, under the specific facts of
the case, result in a direct threat to the health or safety of other individuals
or substantial physical damage to the property of others.

Facts in Support of Finding: The property is occupied by a duplex which is consistent
with the zoning district in which it is located. The addition would be constructed in
accordance with the required Building and Safety Code, therefore, the proposed project
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would not pose a threat to the health or safety of other individuals or substantial
physical damage to the property of others.

As Finding No. 2 cannot be made, the reasonable accommodation must be denied.
SECTION 4. DECISION.
NOW, THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby denies
Reasonable Accommodation No. RA2011-002.

Section 2. This action shall become final and effective fourteen (14) days after the
adoption of this Resolution unless within such time an appeal is filed with the City Clerk
in accordance with the provisions of Title 20, Planning and Zoning, of the Newport
Beach Municipal Code.

PASSED, DENIED AND ADOPTED THIS DAY OF , 2013.

By:

Hon. John C. Woolley, retired Judge
(California Superior Court, Orange County)
Hearing Officer for the City of Newport Beach

ATTEST:

City Clerk
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CITY OF NEWPORT BEACH

Findings Reguired
inra
Feasonable sAceommodation

Plancing Department

3300 Nuwport Roulavard

Newport Beach, California 92658-8914
(949) 644-3200

Pursuent 10 fedaral law and Chapter 2038 of the Newport Beash Municipal Cods, a vequest for 2
rensonahle scoommodation may be made by arny person with s disabliity, their epresantative, or
8 developer or provider fur sousing for Individuals wita g disubility in order ts rovida a digakled
Individual with ar equal appottinlty o use and enfoy a dwalling. The tory “reasonable
accommodation” is used here as the term s used In the Fedars! Fair Housing Act Amendments
FHAA), the Awericans With Disabilities At {(ADA), and case law implemeatisg and
interpreting those staiutes, Rensunable neecimadation requests shall bs sevlewed by a Hearing
Offiver and approved o corditionslly approved 5o tong as there in substantial eviduuss in the
adminigirative record that sstablishes that all of the fellowiug findiogs for epproval heve bean
mads:

FINDINGS
1. The requested accommodation s resussted 2y or on the behalf of nos or more individoale

with 4 disabiiity protected nnder the Fair Housing Laws.

2. The requested accommodation is necesgary 10 provide cne or wove individuals with a
tisability an equal opportinity to use and anoy a dwelling,

AL The racuested accommodation will not Impose an undue financial or adiministative
burden an the City g5 “undue finanels! or adminlstative burden” is defined in Fair Housing
Lews and interpretiva case las,

4, The requested accomumodation will not result i a fundamenta) alteration i the nawse of
the City’s zoning program. as “Rindaments! alteration” is defined in Fair Housing Laws and
interpretive case law,

5, The requested accommodation wilt nos, under the specifle facts of the vase, resuls in o

direct theeat lo the health or safsty of other individuals or ubstanial physical damege to the

T R

property of others,
e

Pege | of 1
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20.98.010

Chapter 20,98

RIEASONABLE ACCOMMODATION

-
Sections: * s
20.98.010  Purpose.
20.98.015  Review Authority.
20.98.020 - Application for Reasonable
" Accommodation.
20.98.025  Decision.
20.98.030  Expiration, Time Extension,
Violation, Discontinuance and
Revocation,
20.98.035 Amendments.
20.98.010 Purpose.

In accordance with Federal and State fair housing
laws, it is the purpose of this chapter to provide rea-
sonable accommodations in the City’s zoning and
land use regulations, policies, and practices when
needed to provide an individual with a disability an
equal opportunity to use and enjoy a dwelling. (Ord.
2008-5 § 19 (part), 2008)

20.98.015  Review Authority.

The Hearing Officer, as defined in Section
20.03.030, is designated to approve, conditionally ap-
prove, or deny all applications for a reasonable ac-
commodation, If the project for which the request for
reasonable accommodation is made requires another
discretionary permit or approval, then an applicant
may request that the Hearing Officer hear the request
for a reasonable accommodation at the same time as
the other discretionary permit or approval. If the appli-
cant does not request a simultaneous hearing, then the
request for a reasonable accommodation shall not be
heard until after a final administrative decision has
been made regarding the other discretionary permit or
approval. (Ord. 2008-5 § 19 (part), 2008)

20.98.020  Application for Reasonable
~Accommodation.

‘A.  Applicant. A request for reasonable accom-
modation may be made by any person with a disabil-
ity, their representative, or a developer or provider of

(Newport Beach Supp, No, 22, 5-08)
4 N

housing for individuals with a disability. A reason-
able accommodation may be approved only for the
benefit of one or more individuals with a disability.

B, Application. An application for a reasonable
accommodation from a zoning regulation, policy, or
practice shall be made on a form provided by the
Planning Department. No fee shall be required for a
request for reasonable accommodation, but if the pro-
Ject requires another discretionary permit, then the
prescribed fee shall be paid for all other discretionary
permits.

C. Other Discretionary Permits. If the project
for which the request for reasonable accommodation
is made requires another discretionary permit or ap-
proyal, then the applicant may file the request for
reasonable accommodation together with the applica-
tion for the other discretionary permit or approval.
The processing procedures of the discretionary per-
mit shall govern the joint processing of both the rea-
sonable accommodation and the discretionary permit.

D. Required Submittals. In addition to materials
required under other applicable provisions of this
Code, an application for reasonable accommodation
shall include the following:

1. Documentation that the applicant is: (a) an
individual with a disability; (b) applying on behalf of
one or more individuals with a disability; or (c) a de-
veloper or provider of housing for one or more indi-
viduals with a disability;

2. The specific exception or modification to the
Zoning Code provision, policy, or practices requested
by the applicant; g

3. - Documentation that the specific exception or
modification requested by the applicant is necessary
to provide one or more individuals with a disability

* an equal opportunity to use and enjoy the residence;

4. Any otherinformation that the Planning Di-
rector reasonably concludes is necessary to determine
whether the findings required by Section 20.98.025(B)
can be made, so long as any request for information
regarding the disability of the individuals benefited
complies with fair housing law protections and the
privacy rights of the individuals affected. (Ord. 2008-
5 § 19 (part), 2008)



20.98.025  Decision.

A. Hearing Officer Action. The Hearing Officer
shall issue a written determination to approve, condi-
tionally approve, or deny a request for reasonable
accommodation, and the modification or revocation
thereof in compliance with subsection (B) of this sec-
tion. The reasonable agccommodation request shall be
heard with, and subject to,:the notice, review, ap-
proval, and appeal procedures prescribed for any
other discretionary permit? provided that, notwith-
standing Section 20.95.060, the standard of review
on appeal shall not be de novo and the City Council
shall determine whether the findings made by the
Hearing Officer are supported by substantial evi-
dence presented during the evidentiary hearing. The
City Council, acting as the appellate body, may sus-
tain, reverse or modify the decision of the Hearing
Officer or remand the matter for further considera-
tion, which remand shall include specific issues to be
considered or a direction for a de novo hearing.

B. Findings. The written decision to approve,
conditionally approve, or deny a request for reason-
able accommedation shall be based on the following
findings, all of which are required for approval:

1. The requested accommodation is requested
by or on the behalf of one or more individuals with a
disability protected under the fair housing laws.

2. The requested accommodation is necessary
to provide one or more individuals with a disability
an equal opportunity to use and enjoy a dwelling.

3. The requested accommodation will not im-
pose an undue financial or administrative burden on
the City as “undue financial or administrative bur-
den” is defined in fair housing laws and interpretive
case law.

4.  Therequested accommodation will not result
ina fundamenta! altg,ratlon in the nature of the City’s

Oml;\'T" ram, aé ‘:ﬁmdamental alteratlon is de-
fined i m “fair housmg laws and mterpretwe case law
5 The requested accommodation will not, un-
der the specific facts of the case, result in a direct
threat to the health or safety of other individuals or
substantial physical damage to the property of others.

In making these findings, the decision maker may
approve alternative reasonable accommodations

20.98.025

which pmwde an equnvalent level of benefit to the
LBR.I"Eam*

L. The City mey consider, but is not limited to,
the following factors in determining whether the re-
quested accommodation is necessary to provide one
or more individuals with a disability an equal oppor-
tunity to use and enjoy a dwelling;

1. Whether the requested accommodation will
affirmatively enhance the quality of life of one or_
more mdividuals with a disability;

)~ Whether the individual or individuals with a
dlsablllty w1ll be denied an egual opportumty to en-

e A

commodatlon

T~ In the case of a residential care facility,
whether the requested accommodation is necessary to
make facilities of assimilar nature or operation eco-
nomically viable in light of the particularities of the
relevant market and market participants;

4. In the case of a residential care facility,
whether the existing supply of facilities of a similar
nature and operation in the community is sufficient to
vrovide individuals with a disability an equal oppor-
tunity to live in a residential setting.

D. The City may consider, but is not limited to,
the following factors in determining whether the re-
quested accommodation would require a fundamental
alteration in the nature of the City’s zoning program:

1.  Whether the requested accommodation
would_fundamentally alter the character of the
neighborhood;

2. Whether the accommodation would result in
a substantial increase in traffic or insufficient park-

ing;

3. Whether granting the requested accommoda-

_ tion would substantially undermine any express pur-

pose of either the City’s General Plan or an applica-
ble specific plan; ’ -

4. 1In the case of a residential care facility,
whether the requested accommodation would create
an institutionalized environment due to the iumber of
and distance between facilities that are similar in na-
ture or operation. &

E. Coastal Zone Propertles For housing located
in the coastal zone, a request for reasonable accom-

(Newport Beach Supp. No. 22, 5-08)

=7



20.98.025

maodation under this section may be approved by the
City if it is consistent with the requisite findings set
forth in Section 20.98.025(B), with Chapter 3 of the
California Coastal Act of 1976, and with the Interpre-
tative Guidelines for Coastal Planning and Permits as
established by the California Coastal Commission
dated February 11, 1977, and any subsequent amend-
ments, and the local coastal program.

F. Rules While Decision is Pending. While a
request for reasonable accommodation is pending, all
laws and regulations otherwise applicable to the
property that is the subject of the request shall remain
in full force and effect.

G. Effective Date. No reasonable accommoda-
tion shall become effective until the decision to grant
such accommodation shall have become final by rea-
son of the expiration of time to make an appeal. In
the event an appeal is filed, the reasonable accom-
modation shall not become effective unless and until
a decision is made by the City Council on such ap-
peal, under the provisions of Chapter 20.95. (Ord.
2008-5 § 19 (part), 2008)

20.98.630 Expiration, Time Extension,
Violation, Discontinuance and
Revocation.

A. Expiration. Any reasonable accommodation
approved in accordance with the terms of this chapter
shall expire within twenty-four (24) months from the
effective date of approval or at an alternative time
specified as a condition of approval unless:

1. A building permit has been issued and con-
struction has commenced,;

.2. A certificate of occupancy has been issued;

3. The use is established; or

4. A time extension has been granted.

In cases where a coastal permit is required, the
time period shall not begin until the effective date of
approval of the coastal permit.

B. Time Extension. The Hearing Officer may
approve a time extension for a reasonable accommo-
dation for good cause for a period or periods not to
exceed three years. An application for a time exten-
sion shall be made in writing to the Planning Director

(Newport Beach Supp. No, 22, 5-08)

no less than thirty (30) days or more than ninety (90)
days prior to the expiration date.

C. Notice. Notice of the Hearing Officer’s-deci-
sion on atime extengjon shall be provided as speci-
fied in Section 20.91.030(C). All written decisions
shall give notice of the right to appeal and to request
reasonable acconimodation in the appeals process as
set forth in subsection (D) of this section.

D. Appeal of Determination. A time extension
for areasonable accommodation shall be final unless
appealed to the City Council within fourteen (14)
calendar days of the date of mailing of the determina-
tion. An appeal shall be made in writing and shall be
noticed and heard purspant to the procedures estab-
lished in*Chapter 20.95 of this Code, as modified by
Section 20.98.025(A).

E. Violation of Terms, Any reasonable accom-
modation approved in accordance with the terms of
this Code may be revoked if any of the conditions or
terms of such reasonable accommodation are vio-

. lated, or if any law or ordinance is violated in con-

nection therewith.

F.  Discontinuance. A reasonable accommoda-
tion shall lapse if the exercise of rights granted by it
is discontinued for one hundred eighty (180) con-
secutive days. If the persons initially occupying a
residence vacate, the reasonable accommodation
shall remain in effect only if the Planning Director
determines that: (1) the modification is physically
integrated into the residential structure and cannot
easily be removed or altered to comply with the
Code, and (2) the accommodation is necessary to

" give another disabled individual an equal opportunity

to enjoy the dwelling. The Planning Director may
request the applicant or his or her successor in inter-

" est to the property to provide documentation that

subsequent occupants are persons with disabilities.
Failure to provide such documentation within ten
days of the date of a request by the City shall consti-
tute grounds for discontinuance by the City of a pre-
viously approved reasonable accommodation.

G. Revocation. Procedures for revocation shall
be as prescribed by Chapter 20.96, Enforcement.
(Ord. 2008-5 § 19 (part), 2008) ~



hewport Beach Police Dep. ctment
Marsy's Rights and Resources

Tir provide victims with rights fo Justice and due process
in accordance with the Victims' Bill of Righls Act of 2008

1 s i o gy iy !

Local Resources ant Support Groups
Your local Victim Withess Assistance Center can provide acvocacy and specific information o local
resources, the Victim Corpensation Program, and support groups. To obtain information on the
Victim Witness Assistanc » Center nearest you, contact: Victims of Crime Resource Center,
1.B00-VICTIMS (1-800-8-2-8467).

[ .
California Statewide & Mational Resources
rhe following are some of the resources available to viclims and their families. This is not an
axhaustive fist, The Attoney General offers these references for informationat purposes only.
+  California Attuiney G neral’s Victim Services Unit 1-877-433-9069 WWW.Ag. Ca.GOVVICHIMServices
o Califormia Department of Corrections and Fehabilitation, Office of Victim & Survivor Rights &

Services 1-871-2566-C VBS (6877) www.cder.ca.gov. victim_services

+  Rape, Abuse. Incest [ational Network 1-800-524-4765 www.rainn.osg

|

« California F’arﬁwersé'\i; to End Domestic Viclence 1-800-524-4765 www.cpedv.org

o Center for Miééing & Ixploited Children 1-800-THE-LOST (1 -800-843-5678)
AW, m;’ssingécl;;fds. cori
»  National CemiL%r for V clims of Crime 1-800-FY1-CALL (1-800-394-2255) www.neve. org/national
« National Do:g@s@astisz vislence Hotline 1-800-799-SAFE (7233) www.ndhv.0rg
Victin (‘;:ﬁmpé’_!nsaté«r h Progeam
Help for victims” bf: '

_» Assault - L e Crild Abuse « Domestic Violence o Dink Unving
+ Homicide o Human Trafficking * Hobbery » Sessal Assault

« Vhicluar Manslaughter

What potentially san the Victim's Compensation, Progam help pay for?
« Helocation  Funeral Costs « Crime Scene Cleanup  ® Loss of Income
» Mardal health counselihg o viedical & Dental Bills

For mare informdtion, cortac: you Victim Witness Assistance Center, or

Vietim Gompengation & Go reimment Claims Board 1-800-777-9226 www. vicimeompensation.ca.gov

On N(i‘-:'&'.t‘ﬂ!’}l_-‘lt 4, 008, the Pooc sie of the State of Calforna approved Proposition 4, the Victims® Bill of Rights Acl of 2005 Marsy's
Law. This n}gasum_ar‘.;erided th 2 Califomia Constituion to provide additional nghts to victims.  This card contains specific sections of
e Victims™ 8l of Rights and ra owces, Crime vickms may obtain additional tformaiion by contacting the Vickms ol Crime Fesource
Canter al 1-800-VICTIRS (1-800 - B4A2-84E7). )

A victien” is delingd dnder the Calitornia Constitution as: “a person who sufférs direct or tnreatened physical payehological. o
financial hanm as 4 result of Me Ommission or atternpted cammission vl & Glime o delinguent act. The term “ictun' also in::l«:dcac;"'li"lu
persson's spause, parehts, childs n, sibiings, or guardian, and includes & lawful representative of 2 ciime victim who is deceased, &
miror. or physically of psycheh gically incapacitated.  The term vicim' does nol inolude & person in cusiody for an offense, the
accusied, or a parspn whom the ourt finds would not act i the best interesis of a minor victinn,” (Cal Covst., an. 1, § 28(e))
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ictims’ Bill of Rights
“mMarsy’'s Rights” ‘
¢ slifornia Constitution, Article i, Section 28(b)

in order to presetve and protect a victim's rights to justice
and due process, a vigtim shal be entitled to the following

r.ghts:

ha

SJ?

~I

10.

To be treated with fairness and respact for his ar her
privacy and dignity, and to be free fiom intimidation,
narazsment, dnd abuse, & roughoul the criminal or
juvenile justice process.

Te be reasonably protects d from the defendart and
pe:sons acting or) pehalf < { the defendant.

To have the safety of the ictim and the victan's
family considered in fixing the amount of bait and
refeasa conditions for the lafendant.

To prevent the disciosure 2 confidential information
or records 6 the defenda i, the delendant's attorney.
or any other persan acting on behall of the detendant,
which could be used to in 1ate or harass the victim of
the victim's family or whic » discioss contidential
communications rnade in the coursa of medical or
counseling freaimeant, or vhich are otherwise
priviieged or confidential hy law.

Tao refuse an imarview, diposition, or discaveary
request by the defendant the defendant’s atlorney, or
any other person acting ¢ n behall of the defendant,
and o set reasonable co ditions on the conduct of
any such interview 1o whi zh the victim consernts.

To reasonable notice of ¢ nd to reasonably confer with
tha prosecuting agency. ipon request, regarding, the
arrest of the defendant if <nowr: by the orosecutor,
the charges filed, the det xrenation whether o
extradite tha defendant, . nd, upon request, 1o be
notified of and informed | elore any pretnal disposition
of the casa,

To reasonable nohce of ¢ i public procesdings,
inciuding delinguency procaadings, upon redu=st, al
whizh the defendant and the prosecutor are entitled
to be present ard of all [ arole or other post-
conviction release proce.dings, and 10 be present al
all such proceedings.

To be beard, upon reque st, at any oroceading,
including any delinquenc ¢ procaeding, involving a
post-zriest release decis on, plea, sentencing, post-
conviction release decision, or any proceading in
which a right of the victin is at izsue.

To a speedy trial and a ¢ ompt and final conclusion of
the case and any refated post-judgment proceedings.

To provide information fc a probation deparment
official conducting a pre- entence investigaticr

14,

17.

concerring the impact of the offense on the victim
and the victim's family and any sentencing
racommendations before the sentencing of the
deiendant.

1. To receive, upon reguest, the pre-sentence 1&pon

when available to the defendant, except for these
sortions made confidential by law.

To be informed, upon request, of the corviction,

sertence, place and time of ncarceration, or oiner
disposition of the defendant, the schedulad release
Aate of the defendant, and the reirase of of ihe
escape by the defendant from custody.

. To rastitution.

A, Itis the unequivocal intention of the People of the
State of California that all parsons who suffer
lossas as a resull of criminal activity shall have
the right to seek and securs rastilution irom the
persons convicted of the citrmes causing the
nsses they suffer,

8. Festitution shall be ordered trom the convicted
wrongdoer in every case, regardless of the
santence or disposition imposed, in which a crime
victim suffers a loss.

o

All monetary payments, rmonies, and property
collacted from any person who has been orderad
to make restitution shall be first appiied to pay the
amounts ordered as restitution to the victim.

To the prompt return of propery when no jonger
needed ag avidence.

. To be informed of all parcie procedures. to participate

in the parole process, lo provide information to the
narole authorily to be considarad before the parole of
the ofiender, and fo be notified, upon request, of the
parole or other release of the offender,

. To have the safety of the victim, the viclim's tamily,

and the general public considered before any parole
or other pesi-judgment release decision is made.

Te ba informed of the rights enumerated in
patagraphs (1) through (16}

A vigtim, the retained attorney of a victim, a lawful
representative of the victim, or the prosecuting attornay
upon request of the victim, may enforce the above rights in
any trial or appellate court with jurisdiction over the case as
a matter of right. The court shall act promptly on such &
request.

(Cal. Const., art. i, § 28(c)(1).)

I
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SULIETTE A POULSC, BN W‘t

County of Orange D"’*:C;O:
SPURGEON

Health Care Agency DEPUTY A;;:‘:.;Y DIRECTOR
Regulatory Health Services REGULATORY HEALTH SERVICES
nvironmential Health ICHARD SANCHEZ, REHS M P H
DiRECTOR

ERVIRONMENTAL HEALTH

? MAILING ADDRESS
’ 1241 EAST DYER ROUAD. SLITE 120
SANTA BNA CA Q2705561

04/02/ 2(’)(}7 TELERHONE (714) 4336000
: FAX (71417541768

JAHE BAKMARN E-Mail: aeashochoa com
249 1/2 DIAMOND AVE
BALBROA |BLAND CA 92662

Dear JAN%‘. BAKN AN,

SUBJECT: CO0032132

Thank ymi for your racent notification to us about a potential Liniferm Housing Code violation

within Grange Cointy. The vioiation was descnbed as:
ANIMAL WASTE BREING WASHED INTO THE DOWNSTAIRS WALKWAY AREA

lecated ai

220 112 DISMOND AVE BALBOA ISLAND
BAI_QOA | 3LAND, CA 926862

We hava §ent a ¢ Ber to the Owner, Manager, or Resident that any such condition, i it exists as
describad, would e a wiolation of the Uniform Housing Code. They were also notified that itis
the poficy bf this 2 gency not t¢ disciose the name of the complainant.

|
if the ccr}i:ow slit exists aftar 30 days from the date of this letter, please call our office again

and indicte to ou Customer Sarvice staff thal the problem has not been corrected. Please
refer to complaint sumber: CO0032132 We wili forward your sacond compiaint to & Supervisor
for review ;aﬁz:j apyg ropriate action that may inciude an onsite investigation of the premises,

i
Yc,u.fr hielp In maintsining 8 heaithful envircnment is appreciated. If we can be of further
assistancd, piesse cail between 8:00 a.m. and 5:00 p.m., Monday through Friday, at
{714)433-8000.

| Newport Beach :l:"’:p‘]_igéipepartm 1t

Sinceraly 2 : AN
¢ :-r"?::g + B70 Suita Pastyta DF; Newport Beash, CA 92660)
| Y 4 f'{ HKVEY" L

e e o AN - 5720

Customer $arvice speciaist ;
Environmental HMes ith Division ,;:fﬂi,’: 3§f§f g;i?gi;ﬂg;:'g:ﬁ Pl g

l}r-apelfﬁ}! R?iease Hmirs 2 3
Monday - Thursday Betwees
Property Phone: 644-3659. <

Other Plxg'g‘:iewlpmg : A s

Dispatch: 644-3717 Records: 64d-3682
_De!eciives: 644-3790 | Jall; 644-3672
Craffie/Patrol 644:3747 ° Crime Prevention 644-3699

Crime Scene Investigator 644-373¢
Rewr G356 ' 2 3

¥

:00 p.m. -~ 3:30 pan.
FO42.009 1386 (2005 1y T
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AMENDED PLANNING PERMIT APPLICATION FOR VARIANCE %QF W =
219 DIAMOND AVENUE

BALBOA ISLAND, CALIFORNIA 92662-1115

This application is submitted in order to obtain a waiver or modification to the Zoning
Code of the City of Newport Beach, California. The owners of 219 Diamond Avenue
(hereinafter the “Property™) seek to add 285 square feet to the existing structure (hereinafter the
“Structure”) on the Property (hereinafter the “Project”), which may cause the existing structure
to exceed the floor area limitations of the R-1.5 Zoning District.

The Property consists of a typical, interior lot with 30 feet of frontage, extending to a
depth of 85 feet, with a rear alley for garage access. The Property has a gross area of
approximately 2,550 square feet.

The Structure is a two-story, two-unit, residential building constructed in 1961. The
interior contains (5) bedrooms and (3) bathrooms. The front owner’s unit is two stories, and
contains (4) bedrooms and (2) bathrooms. The rear unit is an apartment over the garage, and
consists of (1) bedroom and (1) bathroom. The building contains an estimated 751 square feet
on the first floor, and 1,412 square feet on the second floor, with a total building area of 2, 163
square feet. The garage, at the rear of the unit, contains an estimated 496 square feet.

The owners/occupants of the units are Ms. Jane Bakman, and her mother, Mrs. Virginia
Bakman (Mrs. Bakman). Mrs. Bakman is elderly, and suffers from various medical conditions,
all qualifying disabilities under the Fair Housing Act Title VIII of the Civil Rights Act of 1968,
including congestive heart failure. This variance is required in order to allow Mrs. Bakman an
equal opportunity to use and enjoy the home that she has owned since 1970.

The project provides for the following improvements:

1. An open breezeway will be enclosed, which will allow for additional square footage on
the ground level. This additional square footage will be used to add a bathroom, which
will be accessible for Mrs, Bakman using a cane, walker or wheelchair, and will
eliminate the necessity of navigating stairs, which requires assistance.

2. The front of the house will be extended nominally so that the currently available useable
floor space will not be diminished. This will allow the ground floor to continue o be
used as the primary place of occupancy for Mrs. Bakman during the day, This will also
allow for the repair of the front of the Structure, which is currently in a deterioraied state.

The unique circumstances applicable to the Property are not generally applicable to other
properties in the vicinity under the identical zening classification.

The Structure on the Property was constructed in 1961, as a two family unit. When buili,
the Structure was designed to meet the needs of the presumed average occupant. The Structure
~and Property were not designed at that time to accommodate the unique needs of individuals
with disabilities. As currently built, the shape and size of the Property and the Structure do not
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allow for freedom of movement for an individual requiring the assistance of a walker, or an
individual that is not ambulatory and requires wheelchair assistance,

The purpose when constructing a residential structure is to allow the occupants of that
structure the reasonable opporiunitly (o use and enjoy the dwelling. The occupants of similar
dwellings in the vicinity that do not suffer from a disability, and do not require the assistance of a
walker or wheelchair, are afforded the ability to use and enjoy their dwellings, because the shape
and size of their property, and their dwellings, accommodate their needs. As currently
constructed, Mrs, Bakman is not able (0 use and enjoy the Structure because it does not allow her
freedom of movement within the structure, does not allow her reasonable access to a bathroom,
and does nat provide space where Mrs. Bakman can be in the company of others.

As noted in the letter of Dr. Kanwar T. Mahal, M.D., Mrs. Bakman suffers from several
debilitating medical conditions, and requires a manageable living environment that
accommadates her disabilities. As currently constructed, the Structuare will not allow Mrs.
Bakman to continue to reside in her home, as she has done since 1970. The shape and size of the
property does not allow for the necessary improvements to accomnmodate these needs without the

grant of a variance.

Strict compliance with the Zoning Code requirements will deprive the Praperty the

privileges enjoyed by other propertics in the vicinity under the identical zoning
classification by denying the occupants their vights to reasonable use and enjovmnent of the

properiv.

The Zoning Code, as it currently stands, may not allow for the minimal addition of square
footage that is sought. Without this addition, Mrs. Bakman is unable to cnjoy reasonable use of
the property, and is unlikely to be able to continuc to live on the Property.

Other similarly zoned properties in the vicinity have been granted variances and exceed
the square footage limitations of the Zoning Code. Although the rcasons for the gran( of the
previous variances is unknown, it is important 10 understand that variances have been granted,
and there are few, if any, reasons more compelling than allowing a disabled, elderly woman an
~ opportunity to continue to live in her home. The square footage to be added in this instance is
nominal and strict compliance with the Zoning Code substantially impinges on the property
rights of the residents because it is the equivalent of cvicting an individual from their own home.
This Variance in no way affects anyone outside of those on the Property, and granting the
variance has no negative effect on the City or its residents.

Granting a Variance is necessary for the preservation and enjoyment of substantial
property rights of the residents.

Granting a Variance for the improvemens to the Strueture is the only way to prescrve
Mrs. Bakimans ability to continue to live on the Properly. The remodeling and additions, while
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cerlainly adding o the use and enjoyment of all residents, is critical to allow Mrs. Bakman to
remain in the home. The improvements to be done on the property will creatc a more spacious
ground floor bathroom, which will allow easier access for either a wheelehair or a walker, and
which eliminates the need (o navigate slairs. The inside remodeling allows for a dining area that
is accessible for either a wheelchair or a walker, and allows for the use and enjoyment of the
space by all occupants. In its entirety, the Project creates a home which can continue to address
the needs of its residents. without impacting the use and enjoyment of others.

Granting the Vaviance cnsures that the rights of the occupants are protected and is not a
grant of a special privilege,

Granling Mrs, Bakman the ability to continue to live in her home isn’t a privilege, it’s a
right. Every resident and property owner in the vicinity of the Property has a right to use and
enjoy their property. While these rights can’t infringe upon the rights of others to do the same,
these rights also shouldn®t be curtailed so that a mathematical formula can be satisfied.

Property rights are fundamental. While reasonable limitations can be imposed to protect
the interests of the community al large, if the limitations do not logically serve that purpose,
eniorcing the limitations is a violation of individual property rights. In this instance, the
remodeling and nominal addition have no cffect on the City or the surrounding residents, That
being the case, denying the Variance denies the fundamental rights of the residents of the
Property by denying them the use and enjoy of their property.

The grant of a variance does not grant a special privilege not afforded to others in the
vicinity, To the contrary, granting a variance ensures that the rights afforded to others in the
vicinity are afforded to the residents of the Property.

Granting the Variance will have no negative impacts on the City or its residents and will
not negatively affect the general welfare of persons living or working in the neighborhood.

The Project will have no impact on the City, Balboa Island or the nei ghbors of the
Property. The Project creates such a nominal addition, that it doesn't have any impact on the
Property’s suroundings. Any imipact that the Project would have would be due to the actual
process of construction, which is not a basis to denty the variance. The Structure, afler
improvements, will have no greater cffect on its surroundings than it does currently, and it will
have no greater effect on its surroundings than any other building in the vicinity.

Granting the Variance meets the intent and purpose of the Zoning Code and is a benefit to
the surrounding arca and the vwner/occupants.

According to the United States Census Bureau 0% of adults aged 18 to 64 have
disabilitics; however, 38% of adults aged 65 and older have disabilities. In the Uniiced States, 11
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million people aged 6 and over need assistance with everyday activities, including such lasks as
getting around inside (he home or taking a bath or shower, and 3.3 million people use a
wheelchair, with anather 10 million using a walking aid, such as a cane, crutches or walker.

The stated purpose of the Newport Beach Zoning Code is “to promote and protect the
public health, safety. peace, comfort and general welfare, and to protect the character and social
and economic vitality of all districts within the City, and (o assure the orderly and beneficial
development of such areas.” The City cannot achieve this goal by disregarding the realities of
the existing population, and the reality is that the elderly and individuals with disabilities may
occasionally requite the City to grant exceptions. While the Code draws a bright line, that line is
in fact blurred when the needs of the individual can be met without affecting the rights of others.
The Project creates a minimal addition to the existing structurc, Icss than 5%, and does not
expand the footprint of the Structure. There is no effect on the neighbors, and the ncighborhood
as a whole is benefited by a population diverse in age and ability. Granting the Variance creales
immeasurable benefits without having any negative impacts, and allaws for the realities that exist
in the City’s population.

Given the property rights of Mrs, Bakman, the minimal additional square footage, the
needs of Mrs. Bakman, and the absence of impact on the neighborhood, we respectfully request
that the City grant the Variance and allow the Project lo be completed as currently designed.
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Attachment No. 3

Physician’s letter (CONFIDENTIAL,
available only to the Hearing Officer)
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Attachment No. 4

Site Photographs
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Attachment No. 5

Revised and Original Project Plans
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February 11, 2013

smm\ﬂ
City of Newport Beach e
3300 Newport Boulevard 1ot
Newport Beach, CA. 92658 E\,ELOP“E“T 035
) @
Attn: Jay Garcia Dy OF Nawpo‘i“

Re: Square Footage for 219 Diamond Ave. - RA2011-002 (PA2011-118)

As a currently licensed architect in the state of California, I have measured the above
referenced property to determine the existing square footage and calculated the
proposed square footage for the applicant, Jane Bakman for use in her appliation for a
variance based on reasonable accommodation to add more square footage than is
currently allowed by the Newport Beach Zoning Code.

Attached are graphics for both existing and proposed floor plans with the
corresponding square footages noted.

Thank you

BARRY WALKER P.O. BOX 11658 NEWPORT BEACH, CALIFORNIA 92658-1658
(C) 949.246.4085 (E) bwarch.biz@gmail.com
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Hearing Officer - May 30, 2013
Item No. 1: Additional Materials Received
Reasonable Accommodation - Bakeman Residence (PA2011-118)

J. Stephen Torrey, Jr
217 Diamond Ave
Balboa Island, CA 92662

May 27, 2013

Judge John C Woolley, Hearing Officer
City of Newport Beach

Re: Jane Bakman Residence — 219 Diamond Ave, Balboa Island
Reasonable Accomodation No. RA2011-002

As owners of the property just south of the referenced property, and unable to attend the May
30th hearing in person, we would like to make the following comments:

-In 2012, we completed our home remodel of two bathrooms and installed an elevator,
all for handicap access reasons. Our architect was able to accomplish this without
adding any square footage to the structure.

-We welcome the remodel of the Bakman residence with handicap access so that
Virginia Bakman will be able to move from Fresno into the home with her daughter. We
believe this can be accomplished without a third story or variances to City code.

-We encourage the City of Newport Beach to allow the Bakmans to remodel their home
to accommodate Virginia and any person with disabilities. We’re concerned that it has
taken many years for the City and the Bakmans to come to terms on a remodel plan,
and having seen construction fencing and the deteriorating exterior, we would
appreciate a speedy plan to return the home to a pleasant condition.

We encourage both parties to agree on a specific remodel plan for accessibility that meets
within city building codes.

Sincerely,

J. Stephen Torrey,

Cc: Kathy Torrey, Mike Torrey and Stephanie Sanguinetti




Hearing Officer - May'30, 2013. - -~
Iltem No. 1b: Additional Materials Received at Hearing

Reasonable Accommodation - Bakeman Residence (PA2011-118)
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